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IN THE 

United States Court oi Appeals 

Foe the District op Columbia Circuit. 


No. 9999. 


SGT. GEORGE P. McCAFFREY, Appellant , 

v. 

KENNETH C. ROY A LL, Secretary of the Army, 

Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

i 

Jurisdiction to entertain this appeal is vested in this 
court pursuant to the provisions of the Act of Feb. 13, ! 
1925, c. 229, 43 Stat. 940, as amended by Act of June 29, ! 
1938, c. 806, 52 Stat. 1232, U.S.C. Title 18, Sec. 463. 
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* * 


STATEMENT OF CASE. 

Appellant appeals from an order of the United States 
District Court for the District of Columbia discharging a 
rule to show cause and dismissing a petition for a writ of 
habeas corpus on the ground that the District Court was 
without jurisdiction because the Petitioner was in Germany 
and outside the territorial limits of the District of Colum¬ 
bia. The order was entered notwithstanding the fact that 
Petitioner is also physically outside the territorial juris¬ 
diction of every other United States District Court. The 
Court had jurisdiction over the Respondent. 

STATUTES INVOLVED. 

28 U.S.C. 451: 

POWER OF COURTS. The Supreme Court and the 
district courts shall have power to issue writs of habeas 
corpus. (R. S. Sec. 751.) 

28 U.S.C. 452: 

POWER OF JUDGES. The several justices of the 
Supreme Court and the several judges of the circuit courts 
of appeal and of the district courts, within their respective 
jurisdictions, shall have power to grant writs of habeas 
corpus for the purpose of an inquiry into the cause of re¬ 
straint of liberty. The order of the circuit judge shall be 
entered in the records of the district court of the district 
-wherein the restraint complained of is had. (R. S’. Par. 
752; Feb. 13, 1925, c. 229, par. 6, 43 Stat. 940.) 

28 U.S.C. 453: 

WHEN PRISONER IS IN JAIL. The writ of habeas 
corpus shall in no case extend to a prisoner in jail unless 
where he is in custody under or by color of the authority 
of the United States, or is committed for trial before some 
court thereof; or is in custody for an act done or omitted 
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in pursuance of a law of the United States, or of an order, j 
process, or decree of a court or judge thereof; or is in cus- i 
tody in violation of the Constitution or of a law or treaty ! 
of the United States; or, being a subject or citizen of a j 
foreign State, and domiciled therein, is in custody for an j 
act done or omitted under any alleged right, title, author- j 
ity, privilege, protection, or exemption claimed under the j 
commission, or order, or sanction of any foreign State, or I 
under color thereof, the validity and effect whereof depend | 
upon the law of nations; or unless it is necessary to bring | 
the prisoner into court to testify. (R. S. § 753.) ! 

QUESTION ON APPEAL. 

Is the District Court of the United States for the Dis- i 
trict of Columbia without jurisdiction to issue a writ of | 
habeas corpus merely because the Petitioner is not phy¬ 
sically present within the territorial limits of the District ! 
of Columbia—when the Petitioner is not physically present 
within the territorial jurisdiction of any other United 
States District Court? 

I 

I 

STATEMENT OF FACTS. 

Sergeant McCaffrey was sentenced by a General Court j 
Martial to serve six months in the United States Military 
Prison at Frankfurt, Germany, for an alleged violation of 
the 94th Article of War. 1 

On August 26,1948, he filed through his attorneys a Peti¬ 
tion for Writ of Habeas Corpus (R. 1) challenging the jur- j 
isdiction of the Court Martial which tried and convicted 
him. The petition named Kenneth C. Royall, Secretary of | 
the Army, as Respondent. 

An Order Authorizing and Directing Respondent to Show j 
Cause was issued (R. 7), a Return and Answer to Rule to j 
Show Cause was made by Respondent (R. 8), and on the j 

i He was convicted of two specifications: the theft of ‘ * one small bathtub ’ * \ 
of some value of ‘ * less than $20, ’ ’ and of the theft of two bathtubs, four toilet ! 
bowls, without, seats and four pieces of pipe, all of some value less than $20. 


i 

I 
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return day, after hearing argument on the question of its 
jurisdiction, the District Court discharged the Rule and 
i dismissed the Petition for lack of jurisdiction because the 
Petitioner (Sgt. McCaffrey) was not physically present 
within the District of Columbia (R. 12). The fact that 
Sergeant McCaffrey had no other forum anywhere in the 
world to which he could petition for relief from the unlaw¬ 
ful imprisonment was called to the Court’s attention. 

SUMMARY OF APPELLANT’S ARGUMENT. 

Appellant contends that the District Court has jurisdic¬ 
tion to issue the writ since Respondent is within its juris¬ 
diction. 

The absence of Petitioner from the District of Columbia 
merely places upon the District Court a duty to determine 
whether it will exercise its jurisdiction. When there is no 
other forum in which the question presented can be deter¬ 
mined with greater convenience and propriety than in the 
United States District Court for the District of Columbia, 
i then that Court must exercise its jurisdiction. 

ARGUMENT. 

Point L 

The District Court of the District of Columbia Is Vested 
With Power to Issue the Writ of Habeas Corpus Here 
Applied for and the Dismissal of the Petition for Lack 
of Jurisdiction Constitutes Error. 

Title 28, U. S. Code, Sec. 451, reads as follows: 

4 4 Power of courts. The Supreme Court and the dis¬ 
trict courts shall have power to issue writs of habeas 
corpus. (R. S. Sec. 751.)” 

Section 452 of the same Act reads: 

4 4 Power of judges. The several justices of the 
Supreme Court and the several judges of the circuit 
courts of appeal and of the district courts, within their 
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respective jurisdictions, shall have power to grant | 
writs of habeas corpus for the purpose of an inquiry j 
into the cause of restraint of liberty. The order of the i 
circuit judge s h a l l be entered in the records of the dis- ! 
trict court of the district wherein the restraint com¬ 
plained of is had: (R. S. Par. 752; Feb. 13,1925, c. 229, i 
par. 6, 43 Stat. 940.)” 

Section 453 reads: ! 

‘‘When prisoner is in jaiL The writ of habeas corpus 
shall in no case extend to a prisoner in jail unless 
where he is in custody under or by color of the au¬ 
thority of the United States, or is committed for trial j 
before some court thereof; or is in custody for an act | 
done or omitted in pursuance of a law of the United 
States, or of an order, process, or decree of a court or j 
judge thereof; or is in custody in violation of the Con¬ 
stitution or of a law or treaty of the United States; or, 
being a subject or citizen of a foreign State, and domi¬ 
ciled therein, is in custody for an act done or omitted 
under any alleged right, title, authority, privilege, pro¬ 
tection, or exemption claimed under the commission, 
or order, or sanction of any foreign State, or under 
color thereof, the validity and effect whereof depend 
upon the law of nations; or unless it is necessary to 
bring the prisoner into court to testify. (R. S. § 753.) ” 
(Emphasis supplied.) 

Power to issue writs of habeas corpus was also vested in j 
the District Court pursuant to the provisions of the Dis¬ 
trict of Columbia Code. In Downey v. U. S., 91 Fed. 2d, 223, ! 
at page 227, Mr. Justice Stephens said: 

“The Justices of the District Court of the United | 
States for the District of Columbia have power to issue I 
writs of habeas corpus. D. C. Code (1929) tit. 18, par. j 
57,12 Stat. 762, c. 91; 31 Stat. 1200, c. 854, par. 68; also 
D. C. Code (1929) tit. 24, par. 201, 31 Stat. 1372, c. 
854, par. 1143.” j 

i 

In the recent case of Ahrens v. Clark, 68 S. Ct. 1443, by 
6 to 3 vote, the United States Supreme Court held that the 


i 
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i 

District Court of the United States for the District of Co¬ 
lumbia lacked power to issue a writ of habeas corpus in a 
case where the person confined was within an area where 
another Federal district court had jurisdiction to act. 
There was no ruling that the District Court lacked such 
power in a case where the person confined was outside the 
jurisdiction of any of the United States Districts Courts. 
The Court specifically reserved that question in the follow¬ 
ing language: 

“We need not determine the question of what proc¬ 
ess, if any, a person confined in an area not subject 
to the jurisdiction of any district court may employ to 
assert federal rights.” (footnote 4) 

% 

Mr. Justice Rutledge, in his dissent, stated, “The Court 
has reserved decision upon cases where the place of confine¬ 
ment is not within the territorial jurisdiction of any court.” 
It would thus appear that all of the Justices of the United 
States Supreme Court are of the opinion that the case pres¬ 
ently presented does not fall within the ruling of the Ahrens 
case—or the specific reservation would not have been made. 

This Court is now called upon to decide whether a per¬ 
son detained in an area outside the territorial jurisdiction 
of any United States District Court by virtue of authority 
and orders issued by officers of the United States is entitled 
to file a petition for a writ of habeas corpus in the district 
where the officers exercising such authority reside. 

In this case the respondent resides within the territorial 
jurisdiction of the United States District Court for the 
District of Columbia. He was personally served with proc¬ 
ess within its territorial bounds. He is the person holding 
the Petitioner, and for the purposes of this appeal it must 
be assumed that the detainer is wrongful. 

The respondent is within the reach of the District 
Court’s process and it therefore has jurisdiction. Ex 
Parte Endo, 323 U. S. 283. At page 306, Mr. Justice Doug¬ 
las, writing for a unanimous Court, said: 
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' “There are expressions in some of the cases whicli 
indicate that the place of confinement must be within 
the court’s territorial jurisdiction in order to enable 
it to issue the writ.... But we are of the view that the 
court may act if there is a respondent within reach of 
its process who has custody of the petitioner. As 
Judge Cooley stated in In the Matter of Samuel W. 
JacksonfVb Mich. 417, 439-440: 

‘The important fact to be observed in regard to* 
the mode of procedure upon this writ is, that it is 
directed to, and served upon, not the person conn 
fined, but his jailer. It does not reach the former, 

. except through the latter. The officer or person who 
serves it does not unbar the prison doors, and set 
the prisoner free, but the court relieves him by com-i 
pellmg the oppressor to release his constraint. Thej 
whole force of the writ is spent upon the respon¬ 
dent.’ ” 

In People v. New York Asylum, 57 App. Div. (N. Y.) 383, 
the Court said: 

“We are not at all in doubt as to the rules of law 
applicable to cases of this kind, and there is no divi-; 
sion of opinion in the court as to those rules. If the 
defendant in proceedings for a writ of habeas corpus j 
has the custody or control of the person whose release! 
is sought, so that it is possible for him to obey thej 
order of the court with respect to that person, the! 
court has jurisdiction not only to issue the writ, but| 
to make a determination in the matter and to require 
the delivery of such person; and this can be done, al-j 
though it appears that the person whose release is | 
sought is without the State. . . . Section 2015 of thej 
Code of Civil Procedure provides that a person im-| 
prisoned or restrained of his liberty ‘within thej 
State’ is entitled to a writ of habeas corpus. That hasj 
been extended by the courts, and properly so, to au¬ 
thorize the court to require the release of a person] 
who is not within the State if the defendant to whom| 
the writ is addressed has the power to produce him, 
and subject him to the power of the court. 

“Even if it should appear in the petition for the \ 
writ that the person whose release is sought is without i 


i 

I 

i 
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the State, nevertheless, the court has jurisdiction to 
issue the writ if the facts show that the person to whom 
it is directed may have the control of the person con¬ 
fined, or may be able to obey the comma/nd of the court 
by producing him. In such a case when it appears 
that the person to whom the writ is directed may be 
able to produce the imprisoned person the writ ought 
i to issue, and if for any reason the defendant is not 
able to obey it that fact should be made to appear by 
the return or the proof, and when it does appear, and 
not until then, should the writ be vacated.” (Italics 
supplied.) 

There are other cases to the same effect. See Ex Part$ 
Anderson, 121 English Reports 525; Carus Wilson*s Case, 
115 English Reports 759; Sanders v. Allen, 100 F. 2d, 717 
(D. C.); In Re Jackson, 15 Mich. 417; People ex rel. Dunlap 
v. N. Y. Asylum, 58 App. Div. 133; Queen v. Barnardo, 24 
Queens Bench 283; U. S. v. Davis, 5 Cranch C. C. 622; 
Shaw v. Shaw, 114 S. C. 300; Rivers v. Mitchell, 57 Iowa 
193; Dissenting opinion, Mr. Justice Rutledge, joined in by 
Mr. Justice Black and Mr. Justice Murphy, in Ahrens v. 
Clark, 68 Supreme Ct. 1443; Crowell v. Crowell, 190 Ga. 
501; Emerson v. Guthner, 108 Pac. 2nd 866. The case of 
McGowan v. Moody, 22 App. D. C. 148, relied upon by the 
respondent is distinguishable. See footnote 18, 24 and 25 
of dissenting opinion in Ahrens v. Clark, supra. 

In Ex Parte McCardle, 6 WalL 319, 325-326, Chief Justice 
Chase, referring to the Constitutional provision and Con¬ 
gressional enactments relating to habeas corpus, said, 

“This legislation is of the most comprehensive char- 
i acter. It brings within the habeas corpus jurisdiction 
of every court and of every judge every possible case 
of privation of liberty contrary to the national Con¬ 
stitution, treaties or laws. It is impossible to widen 
this jurisdiction.” 

j 

The United States Supreme Court has held on many 
occasions that there may be no privation of the right to 
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obtain the writ because technicalities or other form of legal 
niceties. Bowen v. Johnson, 306 U. S. 19; Price v. Johnson, 
334 U. S. 266; Wade v. Mayo, 68 S. Ct. 1270. 

Unless it be held that jurisdiction is vested in the United 
States District Court for the District of Columbia, the Petir 
tioner and all others similarly situated, are without redress. 
See Ex Parte Betz et al, 329 U. S. 672. Such a result was 
never within the contemplation of the United States Conr 
stitution, Article I, Section 9, Clause 2, and statutes iml 
plementing same. 28 U. S. Code, Chapt. 14. 

Habeas corpus as it existed in Common Law may not be 
abridged by Congressional enactment or by judicial prof 
nouncement for the reason that it is guaranteed by the 
United States Constitution. We are led, therefore, to a dis¬ 
cussion as to what that Constitutional guarantee consists. 

Point II. 

i 

The Remedy of Habeas Corpus as It Existed at Common 
Law at the Time of the Adoption of the Constitution Is 
a Part of the Fundamental Law of the Land and It 
May Not Be Impaired or Suspended Except in Times 
of Invasion or Rebellion. 

I 

United States Constitution, Article I, Sec. 9, Clause 2. 

McNally v. Hill, 293 U. S. 131. 

Ex Parte Merryman, Fed. Case No. 9847. 

i 

In McNally v. Hill, supra, Mr. Justice Stone, speaking 
for the Court said: 

“The legislation and the decisions of the English 
courts interpreting it have been accepted by this Court 
as authoritative guides in defining the principles which 
control the use of the writ in the Federal courts. See 
Ex Parte Watkins, supra (3 Pet. 202, 7 L. Ed. 653) £ 
Ex Parte Yerger, supra (8 Wall. 95, 19 L. Ed. 335) 5 
Ex Parte Parks, supra (93 U. S. 21, 22, 23, L. Ed^ 
788).” 


i 

| 

i 

i 
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Our habeas corpus statutes are based on the English 
Habeas Corpus Act and the use of the writ as it was known 
at the time the Constitution was adopted. Under Common 
Law, writs of habeas corpus have been issued by the Eng¬ 
lish courts in many cases where neither prisoner nor re¬ 
spondent were within the territorial limit of the court 
issuing the writ. Ex Parte Anderson, 121 Eng. Reports 525; 
Carus Wilson’s Case, 115 Eng. Reports 759. Queen v. Bar- 
nardo, 24 Queens Bench 283; Blackstone’s Commentaries, 
VoL 3, p. 131. 

In Ex Parte Anderson, supra, a writ was issued by a 
court sitting in England to a sheriff and a jailor in Canada 
to produce the body of one John Anderson. The writ even 
went further. It was directed to “all other sheriffs, gaolers 
and all constables and others in the said province having 
the custody or control of said John Anderson. ,, At page 
528, Cockbum C. J. said: 

“Lord Coke, Lord Mansfield, Blackstone (Commen¬ 
taries, VoL 3, p. 131) and Bacon’s Abridgment (Tit. 
Habeas Corpus (B) 2) all agree that writs of habeas 
corpus have been and may be issued into all parts of 
the dominions of the Crown of England wherever a 
subject of the Crown is illegally imprisoned or kept 
in custody. In addition to these dicta of eminent au¬ 
thorities, we have actually precedence of the issue of 
the writ in very modem times into the Islands of Man, 
Jersey and St. Helena. . . . Both upon authority and 
precedent, we think the writ ought to go. Writ of 
habeas corpus granted.” 

i 

So also have the courts of the Common Law States in 
this country issued writs although the person confined was 
outside the jurisdiction of the State.- See Church, Habeas 
Corpus, 2nd Ed. par. 109; People v. N . Y. Asylum, 57 App. 
Div. (N. Y.) 383; In the Matter of Samuel W. Jackson, 15 
Mich 417; Rivers v. Mitchell, 57 Iowa 193 and other cases 
cited above. 

The right to the remedy of habeas corpus was estab¬ 
lished as a part of the Common Law by an Act of 1641 (16 
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Car. 1, c. 10, s. 8), which reversed the law as applied in Dar\ 
net’s Case (The Five Knights’ Case) (1627) 3 St. Tr. 1,! 
and confirmed the Petition of Bight, 1628. The English! 
Habeas Corpus Acts of 1679, 1816 and 1862 improved pro-j 
cedure for making the writ more effective. 

Sir William Blackstone defined the process as: 

“The great and efficacious writ, in all manner of ille¬ 
gal confinement, is that of habeas corpus ad subjici¬ 
endum ; directed to the person detaining another, and 
commanding him to produce the body of the prisoner,! 
with the day and cause of his caption and detention 
ad faciendum, subjiciend et recipiendum, to do, submit 
to and receive whatsoever the judge or court awarding 
such writ shall consider in that behalf. This is the high 
prerogative writ, and therefore by the common law 
issuing out of the Court of King’s Bench not only ini 
term time, but also during the vacation by a fiat from! 
the chief justice or any other of the judges and running; 
into all parts of the King’s dominions; for the King; 
is at all times entitled to have an account, why the 
liberty of any of his subjects is restrained, wherever 
that restraint may be inflicted.” 3 Blackstone Comm. 
129,131. 

The remedy of the writ of habeas corpus was available to! 
a person held in confinement anywhere under the juris¬ 
diction of the British Crown at the time of the adoption ofj 
the Constitution. Ex Parte Anderson , supra , and other 
cases cited above. This is further evidenced by the pro-; 
visions of the Habeas Corpus Act of 1862 precluding the! 
writ from henceforth issuing to any Colony in which there 
is a court with authority to grant and issue the writ and 
with power to ensure its execution in the Colony; otherwise 
the writ may be enforced in any part of the overseas pos¬ 
sessions of the Crown. 

In Rex v. Crewe (1910) 2 K.B. 576 at 592-3, 604-5, 618 
and 629, two of the three Lord Justices expressed the 
opinion that under the Habeas Corpus Act of 1640,16 Car. 
1, C. 10, Sec. 8, which is similar to ours in specifying the 


I 

i 

l 
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persons to whom the writ shall be directed, the writ 
could properly issue from a court in England to His Maj¬ 
esty’s Secretary of State for the Colonies, to test the le- 
gality of imprisonment of an African tribesman in Africa, 
by order of the High Commissioner of an African protec¬ 
torate of England. 

That the writ and proceedings relating thereto are gov¬ 
erned by the Common Law of England as it existed at the 
time of the adoption of the Constitution has been reaffirmed 
many times. See Ex Parte Kaine, Fed. Case No. 7597; Ex 
Parte Paries, 93 TJ. S. 18; McNally v. Hill, 293 U. S. 131; 
Ex Parte Baez, 177 U. S. 378. Our habeas corpus statute 
(18 U.S.C., Chap. 14) is merely declaratory of the common 
law. In Re Haskell, 52 Fed. 795; Ex Parte Kearney, 7 
Wheat (20 U. S.) 38. 

There may be no abridgment of the constitutional guar¬ 
antee to the writ of habeas corpus, except as provided for 
by the Constitution itself. In Re Barry, 48 Fed. 113; Ex 
Parte Milligan, 71 TJ. S. 1; People v. Gaul, 44 Barb. (N. Y.) 
98. 

i 

It would appear that Congress has extended and even lib¬ 
eralized the Common Law procedure respecting habeas 
corpus. Johnson v. Zerhst, 304 TJ. S. 458; Walker v. Johns- 
ton, 312 TJ. S. 275. How then can it be asserted that the 
petitioner is without a remedy? Congress did not and 
could not (even if it wished to) impair or destroy the effi¬ 
cacy of the writ. Chief Justice Taney, sitting as a circuit 
judge, in Ex Parte Merry man, supra, said: 

“The power of legislation granted by this latter is, 
by its words, carefully confined to the specific objects 
before enumerated. But as this limitation was una¬ 
voidably indefinite, it was deemed necessary to guard 
more effectually certain great cardinal principles, es¬ 
sential to the liberty of the citizen, and to the rights 
and equality of the States, by denying to Congress, in 
express terms, any power of legislation over them. It 
was apprehended, it seems that such legislation might 
be attempted under the pretext that it was necessary 
and proper to carry into execution the powers granted; 
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and it was determined that there should be no room to 
donbt, where rights of such vital importance were con¬ 
cerned; and accordingly, this clause is immediately fol¬ 
lowed by an enumeration of certain subjects, to which 
the powers of legislation shall not extend. The great 
importance which the framers of the Constitution at¬ 
tached to the privilege is proved by the fact, that its 
suspension, except in cases of invasion or rebellion, ip 
first in the list of prohibited powers; and even in these 
cases the power is denied, and its exercise prohibited, 
unless the public safety shall require it.” 

The recent case of Ahrens v. Clark is not in conflict witji 
the earlier decisions of the English and American courts 
respecting the scope of the writ of habeas corpus. In 
announcing the principle underlying its ruling the court 
cited Ex Parte Graham , 4 Wash. C. C., pp. 211, 212, P|. 
Case No. 5658, and in the footnote to this citation set out 

7 _ I 

the language of Mr. Justice Washington; the applicable 
portion of which reads as follows: 

* I 

i 

“This division and appointment of particular courts 
for each district, necessarily confines the jurisdiction 
of these local tribunals within the limits of respective 
districts within which they are directed to be holdeh. 
Were it otherwise and the court of one district could 
send compulsory process into any other, so as to draw 
to itself a jurisdiction over persons and things without 
the limits of its district, there would result a clashing 
of jurisdiction between the different courts not easily 
to be adjusted, and an oppression upon suitors too 
intolerable to be endured.” 


When the words of the Statute are considered in con¬ 
junction with this underlying principle and the legislative 
history as set forth by the Court, it is clear that the statute 
as now interpreted by the Court, simply means that wherfe 
a petitioner is within the territorial jurisdiction of one 
district court of the United States, he must seek his remedy 
within that district. The courts of other districts are then 
without jurisdicion to invade the province of the courts of 
the district in which the petitioner is confined. 
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That such was the intent of the majority of the Justices 
of the United States Supreme Court is further emphasized 
by the specific reservation of the Court contained in the 
footnote on page 1385: 

“We need not determine the question of what proc¬ 
ess, if any, a person confined in an area not subject to 
the jurisdiction of any district court may employ to 
assert federal rights. Cf. Ex. parte Betz, and com¬ 
panion cases, 329 U. S. 672,91 L. Ed. 593, 594, 67 S. Ct. 
39-41.” 

It is apparent from a careful reading of the decision of 
the majority members in Ahrens v. Clark (particularly in 
view of the specific reservation therein referred to), that 
it was their intention to give similar effect to our statute 
(28 U. S. Code, Chap. 14) as was .accomplished by the 
English Habeas Corpus Act of 1862. Under that Act the 
English judges were denied jurisdiction to issue writ of 
habeas corpus in cases where local courts were available for 
that purpose. 

If the effect of the words “within their respective juris¬ 
dictions” is held merely to mean that where one district 
court has jurisdiction by virtue of the petitioner being held 
in confinement within the territorial jurisdiction of such 
court and that other district courts are without jurisdiction 
to entertain his petition for a writ of habeas corpus, then 
such enactment does not conflict with the Constitutional 
guarantee of this great prerogative writ. On the other 
hand, if it were the intention of Congress to deny the 
right to petition for writ of habeas corpus to all who, 
through accident or design, are held imprisoned by officers 
of the federal government in places outside of the terri¬ 
torial jurisdiction of the Federal courts of original juris¬ 
diction, then the enactment so construed would in effect 
suspend the privilege of the writ of habeas corpus to all 
persons so held in confinement in violation of the specific 
prohibition of Article 1, Sec. 9, Clause 2 of the Constitution. 

Certainly, Congress in enacting the Selective Service Act 
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i 
i 

i 

i 

i 

of 1948, and thereby subjecting yonng American manhood 
to possible involuntary service in the United States Army 
and to probable service outside the territorial limits of the 
jurisdiction of any United States District Court cannot at j 
the same time have intended thereby to suspend to such per- i 
sons the privilege of the writ of habeas corpus. This is a j 
bald fact apparent merely from the statement thereof. 

Am objection was made to our present Habeas Corpus ! 
Act before the words “within their respective jurisdic- j 
tions” were included therein, on the ground that it would j 
permit “a district court judge in Florida to bring before 
him some men convicted and sentenced and held under im- ! 
prisonment in the State of Vermont or in any of the further 
states’’ (citing Cong. Globe, 39th Cong. 2d Sess. 730). It j 
would thus appear the words “within their respective jur- | 
isdictions” were inserted only to accomplish orderly pro- | 
cedure not to destroy a vested power. 

Where, then, the writ is “directed to the person detain- | 
ing another” and where the person to whom it is directed | 
is within the territory jurisdiction of the court in which j 
the proceedings are instituted and it is within the respon- j 
dent’s power to terminate the imprisonment without leav¬ 
ing the District of Columbia, and the petitioner is not i 
within the territorial jurisdiction of any other district court, j 
the jurisdiction of the United States District Court for the j 
District of Columbia to entertain such petition is sanctioned 
by the historic nature and scope of this great prerogative 
writ, its incorporation into the fundamental law of the i 
land, and the specific prohibition against its suspension. 

That the jurisdiction to entertain such writ existed under 
Common Law is beyond dispute. That the constitutional 
injunction against the suspension of this jurisdiction is 
absolute, is also beyond dispute. It is therefore merely a 
question of whether such jurisdiction is vested in the 
United States District Court for the District of Columbia, j 
where the respondent resides, where he was personally 
served with process and appeared, or whether the jurisdic¬ 
tion is vested in some other court. 

i 

i 

i 
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Jurisdiction is not vested in any of the State courts since 
the acts of federal officers are involved and therefore a 
matter for recognition by the federal courts. Title 28, U. S'. 
Code 453. The district courts outside the District of Co¬ 
lumbia have no power to act since the respondent resides 
within the District of Columbia and process from any other 
district court could not be served on him. U. S. Ex Rel. 
Corsetti v. Commanding Officer of Ccung Upton, 3 F. R. D. 
360; U. S. Ex Rel. Goodman v. Roberts, 152. Fed. 2d 841. 

There remains the United States Supreme Court and the 
Justices thereof. The United States Supreme Court has 
ruled that it has no original jurisdiction to entertain such 
application. Ex Parte Betz et al., 329 U. S. 672; Milch v. 
U. S., 332 U. S. 789; In Re Girke, 68 S. Ct. 1491 (decided 
June 7, 1948). The Chief Justice of the United States Su¬ 
preme Court has denied for want of original jurisdiction 
an application for a writ of habeas corpus submitted to him 
in his individual capacity. Matter of Halbach, decided 
June 1948. - Two other justices of the U. S. Supreme Court 
have refused to entertain similar applications. Thus it has 
been held that there is no original jurisdiction in the U. S. 
Supreme Court or in the individual Justices thereof. 

The only court, therefore, which, by law, has power and 
original jurisdiction to issue the writ herein applied for is 
the United States District Court for the District of Colum¬ 
bia, and its ruling denying such jurisdiction constitutes 
error. 

CONCLUSION. 

Unless the decision of the District Court is reversed 
Sergeant McCaffrey and thousands of American soldiers 
will be in that anomalous position of having the “precious 
and sacred right to liberty” without an effective remedy to 
protect it. 

Respectfully submitted, 

Joseph S. Robinson, 

Dayton M. Hakbington, 

James D. Graham, Jb., 

Attorneys for Appellant. 







































IN THE 

United States Court of Appeals 

Fob the District of Columbia Circuit. 


No. 9999. 


SGT. GEORGE P. McCAFFREY, Appellant , 


v. 

KENNETH C. ROY ALL, Secretary of the Army, 

Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


JOINT APPENDIX. 


Petition for Writ of Habeas Corpus. 

1 Filed Aug 27 1948 

The petition of George P. McCaffrey, by Joseph S. Robin¬ 
son, his attorney, upon information and belief respectfully 
shows: 



2 


L 

That George P. McCaffrey is a citizen of the United 
States and a soldier in the United States Army, stationed 
in the United States Zone of Occupied Germany and has 
been in the military service of the United States for ap¬ 
proximately five years. His last military assignment prior 
to his imprisonment was with the 521st Engineers Utility 
Detachment located at Hoechst, Germany. 

n. 

That the said George P. McCaffrey is now unlawfully im¬ 
prisoned and restrained of his liberty in the Post guard¬ 
house, Frankfurt Military Post, Frankfurt-Main-Germany 
and is there detained by the military authorities of the 
United States, more particularly the Respondents herein 
and their subordinates in Command. 

HL 

That the respondent, Hon. Kenneth C. Royall, Sec- 
2 retary of the Army, is the highest ranking army offi¬ 
cial who is, by law and custom of the military service, 
empowered to issue orders to subordinates in command in¬ 
cluding the military personnel who now hold the petitioner 
in confinement and is also authorized by law and custom of 
the military service to order subordinates in command to 
release the petitioner or to hold him in further confinement 
or to change the place of confinement or to order his return 
to the United States, and is vested with power to direct the 
military authorities stationed in the Occupied Zone of Ger¬ 
many to take such action with respect to the petitioner as 
this Court may direct. 

The said Hon. Kenneth C. Royall, Secretary of the Army, 
who by reason of his official position is the person who has 
custody and control of the petitioner, is a resident of the 
City of Washington, District of Columbia, and maintains an 
office for the performance of his official duties in the Penta¬ 
gon Building, Washington, D. C. 



That the cause or pretense of the imprisonment and re¬ 
straint of petitioner is a sentence of a General Court Mar¬ 
tial which convened at Frankfurt, Germany, on 8 July 1948 
and which Court Martial, although devoid of jurisdiction, 
found the petitioner guilty of a violation of the 94th Article 
of War and sentenced him “to be confined at hard labor at 
such place as the Reviewing Authority may direct for 6 
months and to forfeit $50. per month for like period”. Brig. 

General Robinson E. Duff directed that the petitioner 
3 be confined at the Post guardhouse Frankfurt Mili¬ 
tary Post, Frankfurt-Am-Main, by order dated 21 
July 1948. 

V. 

! 

The said imprisonment and restraint are illegal and their 
illegality consists in the following, among other things, to 
wit: 

a) That the accused was convicted of two specifications, 
i.e., the theft of “one small bathtub” of some value of “less | 
than $20.” and of the theft of two bathtubs, four toilet bowls 
without seats and four pieces of pipe, all of some value less 
than $20., in violation of Article of War 94, and sentenced 
to be confined at hard labor for a period of 6 months and 
to forfeit $50. a month of his pay for like period. There is 
no evidence in the record upon which a finding of guilt for 
a violation of the 94th Article of War can be found or sus¬ 
tained, and the conviction and sentence of the petitioner 
without proof of the necessary elements required to be es¬ 
tablished for a violation of the said Article of War was in 
violation of the Article of War 38 and Manual for Courts 
Martial 1928, par. 78a. The requirements of proof to estab¬ 
lish a violation of the 94th Article of War are set forth in 
the Manual for Courts Martial 1928, page 185, par. 180g, 
and page 173, par. 149g; various decisions of the Office of 
the Judge Advocate General and Winthrop’s military Law 
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and Precedents, 2nd Ed. 1920 Reprint, page 704-5, and the 
conviction and sentence of the petitioner without evidence 
to sustain the allegations alleged in the charge sheet consti¬ 
tuted a violation of due process and resulted in the confine¬ 
ment of the said petitioner in violation of the Constitution 
and laws of the United States and the order for his impris¬ 
onment is illegal, void and of no effect. 

b) That the officers appointed to serve upon the said 
court, by reason of the fact that they were not all under 
the command of the appointing authority, were not au¬ 
thorized to serve upon the said court martial and the said 
court was created and composed in violation of Ar- 
4 tide of War No. 4 (see Winthrop, supra, page 70). In 
addition, several of the officers appointed to the said 
court, pursuant to General Orders No. 43 Headquarters, 
Frankfurt Military Post, dated June 24, 1948, and amend¬ 
ments thereto, failed to serve upon the.said court, with the 
result that the convicition of the accused was by a lesser 
number of votes than would have been necessary to convict 
and sentence had all the members been present and voted, 
all in violation of Article of War 43 and statutes appertain¬ 
ing thereto. 

(c) That the court martial which tried the petitioner was 
without jurisdiction to hear and determine because of the 
non-compliance with Article of War 70, which Article of 
War directs that no court martial trial shall be had until 
after a thorough and impartial investigation of the charges 
shall be made. No such thorough and impartial investiga¬ 
tion was had. The alleged pre-trial investigation was not 
in conformity with Article of War 70 either in form or sub¬ 
stance and all proceedings conducted subsequent thereto 
and predicated thereon are null and void. 

d) That the trial before the court martial herein and the 
sentence of the petitioner to six months at hard labor was 
in violation of the provisions of the Manual for Courts Mar- 
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tial, par. 78a; the Constitution of the United States, more! 
particularly the Due Process clause; and the general laws 
of the United States applicable thereto, and the order di-j 
recting petitioner’s imprisonment is a nullity and his re-j 
straint illegal. 

‘ i 

VL 

I 

The respondent, Hon. Kenneth C. Boyall, resides in'the i 
District of Columbia, and it is respectfully asked that the j 
court direct that service be made upon him personally by j 
the United States Marshall 

5 vn. 

No previous application was made for the relief herein 1 ! 
sought to any court or judge. This petition is verified by 
one other than the prisoner for the reason that the peti-! 
tioner is held outside the United States and the distance | 
and time elements make it impractical for the prisoner to j 
sign and verify same. In addition, it is doubtful if there is! 
a person available at the place of confinement who is an -1 
thorized by law to acknowledge petitioner’s signature. 

Wherefore, your petitioner prays that a writ of Habeas j 
Corpus issue or in the alternative a rule to show cause why 
a writ of Habeas Corpus should not issue be granted, di¬ 
rected to Hon. Kenneth C. Boyall, Secretary of the Army, j 
and his subordinates in command, commanding him to have j 
the body of Sgt George P. McCaffrey, together with the ! 
cause of such imprisonment and restraint, forthwith before j 
the court or officer granting said writ. 

Joseph S. Robinson 

Dayton M. Harrington 


l 

i 

i 
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7 Filed Aug 27 1948 

i Order Authorizing and Directing Respondent to Show 

Cause. 

It is on this 27 day of August, 1948, ordered that the 
respondent, Kenneth C. Royall, either in person or by 
counsel, appear in this Court on the 8th day of September, 
1948, and make return to the said petition and show cause, 
if any they have, why a writ of habeas corpus should not 
issue, and it is ordered that the Respondent serve on the 
Petitioner a copy of their Answer to this Rule on or before 
2nd September 1948 provided service of this order be had 
on the respondent by August 28th. 

R. B. Keech 
Justice. 

• ••••••••• 

8 Filed Sep 7 1948 

Return and Answer to Rule to Show Cause. 

Comes now the respondent, Kenneth C. Royall, Secretary 
of the Army, by his attorney, George Morris Fay, United 
States Attorney, and for his return to the rule to show cause 
issued herein, respectfully shows the Court as follows: ■ 

1. That the petitioner was duly inducted into the Army of 
the United States on October 12, 1943 and re-inducted into 
the Army on November 12,1945, to serve a period of three 
years; that on July 8, 1948, the petitioner was arraigned 
before a general court martial appointed pursuant to Spe¬ 
cial Order No. 43, Headquarters, Frankfurt Military Post, 
dated June 24,1948, and amendments thereto, upon charges 
and specifications alleging in substance the theft of govern¬ 
ment property of the value in excess of Twenty Dollars, in- ' 
tended for the military service; that said general court mar¬ 
tial found the petitioner guilty of certain of the charges 
and specifications and sentenced the petitioner to be confined 
at hard labor for six months and to forfeit Fifty Dollars per 
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month for like period; that on July 21,1948, the Command¬ 
ing General, Frankfurt Military Post, as the reviewing au¬ 
thority, modified the findings and as modified, ordered the 
sentence to he executed, designating the post guard 
9 house, Frankfurt Military Post, Frankfurt-am-Main, 
Germany, as the place of confinement; that the said 
sentence was duly promulgated by general court martial 
order No. 34, dated July 21, 1948, Headquarter, Frankfurt 
Military Post; that subsequently, on August'3, 1948, the 
Judge Advocate General held the record of trial to be leg¬ 
ally sufficient to support the sentence and duly approved the 
same. 

2. That the petitioner is presently confined at the post 
guard house, Frankfurt Military Post, Frankfurt, Germany, 
pursuant to the aforementioned general court martial or¬ 
ders and his confinement is in all respects legal and valid. 

And for further return to the petition for rule to show 
cause, respondent admits, denies, and alleges as follows: 

1. Respondent admits the allegations contained in para¬ 
graph 1. 

2. Respondent denies the allegations contained in para¬ 
graph 2. 

3. Respondent denies all of the allegations of para¬ 
graph 3. 

4. Respondent admits that the imprisonment and re¬ 
straint of petitioner is a sentence of a general court martial 
which convened at Frankfurt, Germany, on July 8, 1948, 
and found the petitioner guilty of a violation of the 94th 
Article of War and sentenced him as stated, but denies that 
this court martial was devoid of jurisdiction. 

5a. The respondent denies that the said imprisonment 
and restraint are illegal as alleged in paragraph 5a, and 
further alleges that this honorable Court is without power 
in habeas corpus proceedings to inquire into the sufficiency 
of the evidence adduced before the general court martial; 
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and further alleges that no errors were committed 

10 during the trial which affected the substantial rights 
of the accused and that its rulings and judgments are 

legal and valid. 

i 

i 

5b. The respondent denies the allegations contained in 
paragraph 5b. 

5c. In answer to paragraph 5c the respondent denies that 
the court martial which tried petitioner was without juris¬ 
diction to hear and determine the cause of the non-compli¬ 
ance with Article of War 70. Respondent further alleges 
that Article of War 70 was fully complied with and allega¬ 
tion to the matters set forth in paragraph 5c, if true, are 
wholly irrelevant and immaterial to the issues in this cause 
in as much as the pre trial investigation under Article of 
War 70 is not jurisdictional and does not in any respect af¬ 
fect the power or jurisdiction of said general court martial 
to subject the petitioner to trial and make a finding of guilt 
and to impose sentence upon him. The respondent further 
alleges that any irregularity in said pre trial investigation 
did not effect the jurisdiction of said .court martial and did 
not render said trial proceedings and the sentence of said 
court void or that the same were in violation of any of the 
Constitutional rights of the petitioner. 

5cL Respondent denies the allegations contained in para¬ 
graph 5d and further alleges that the general court martial 
which tried the petitioner and which imposed sentence 
upon him had jurisdiction of his person, of the offense for 
which he was tried and convicted, and that the sentence im¬ 
posed upon him is legal and valid under the statutes of 
Congress and the regulations made pursuant thereto. 

11 6. The respondent admits the allegations contained 
in paragraph 6. Further answering said paragraph, 

the respondent denies that he has had the custody or keep¬ 
ing of the petitioner, and further that the person of the 
petitioner is not present within the jurisdiction of this 
honorable Court. 



7. The respondent does not have information sufficient 
to affirm or deny the allegations contained in paragraph 7. 

Wherefore having shown to the Court the true cause and 
nature of the petitioner’s restraint respondent prays that 
the rule be discharged and the petition dismissed with costs. 

G-eobge Moebis Fay 
United States Attorney 

John J. O’Leary 
Assistant United States Attorney 


12 Filed Sep 9 1948 

Order Discharging Buie to Show Cause. 

The above entitled cause coming on regularly to be heard 
on the 8th day of September, 1948, and upon consideration 
of all arguments by counsel and of the petition for writ of 
habeas corpus and the return of the respondent to the rule 
to show cause filed herein on the 27th day of August, 1948, 
and it appearing to the Court that the petitioner is not con¬ 
fined within the District of Columbia and is therefore not 
within the territorial jurisdiction of this court it is by the 
Court this 9th day of September, 1948, 

Ordered that the rule to show cause is discharged and the 
petition for a writ of habeas corpus dismissed for lack of 
jurisdiction. 


F. Dickinson Letts, 
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COUNTEBSTATEMENT OF THE CASE 

' ’ * - v * i.-.. 

i. 

This is an appeal from an order of the United States District 
Court for the District of Columbia, discharging its rule to show 
cause and dismissing appellant’s petition for a writ of habeas 
corpus for lack of jurisdiction. 

Appellant, an American soldier, is stationed in Germany with 
the United States Army. In July 1948 he was arraigned before 
a general court martial upon charges and specifications alleg¬ 
ing the theft of certain articles of government property of a 
value in excess of twenty dollars. * The general court martial 
found appellant guilty of certain of the charges and specifica¬ 
tions and sentenced him to be confined at hard labor for six 
months and to forfeit fifty dollars a month for a like period. 
This sentence was reviewed by the Commanding General, 
Frankfurt Military Post, who modified the findings and ordered 
the sentence executed as modified. The post guardhouse, 
Frankfurt Military Post, Frankfurt-am-Main, Germany, was 
designated as the place of confinement. Subsequently the 
Judge Advocate General held the record to be legally sufficient 
to support the sentence and duly approved same. Appellant is 

(i) 


r. presently confined in the guardhouse, Frankfurt Military Post, 
Frankfurt, Germany. 

On August 26, 1948, appellant, through his attorneys filed 
a petition for a writ of habeas corpus (J. App. 1-5) in the 
United States District Court for the District of Columbia. 
This petition named Kenneth C. Royall, Secretary of the Army, 
as respondent. An order to show cause issued (J. App. 6) and 
on September 7, 1948 a return and answer to the rule to show 
cause was filed (J. App. 6-9). After a hearing on the petition 
and order, the District Court on September 9, 1948 discharged 
the rule to show cause and dismissed the petition for lack of 
jurisdiction (J. App. 9). 

On September 10,1948, notice of appeal was filed. On Sep¬ 
tember 21,1948, a petition for habeas corpus and a petition for 
certiorari before judgment were filed in the Supreme Court of 
the United States by the attorneys for petitioner. These two 
petitions in the Supreme Court were denied on October 25, 
1948. 

STATUTES INVOLVED 

28 U. S. C. 451 ,* Power of Courts: The Supreme Court and the 
district courts shall have power to issue writs of habeas corpus. 
(R. S. Sec. 751). 

28 U. S. C. 452; Power of Judges: The several justices of 
the Supreme Court and several judges of the circuit courts of 
appeal and of the district courts, within their respective juris¬ 
dictions, shall have power to grant writs of habeas corpus for 
the purpose of an inquiry into the cause of restraint of liberty. 
The order of the circuit judge shall be entered in the records of 
the district court of the district wherein the restraint com¬ 
plained of is had (R. S. Par. 752; Feb. 13, 1925, c. 229, par. 6, 
43Stat: 940). 

16 D. C. Code § 801; Habeas Corpus: Any person com¬ 
mitted, detained, confined, or restrained from his lawful liberty 
within the District, under any color or pretense whatever, or 
any person in his or her behalf, may apply by petition to the 
District Court of the United States for the District of Colum¬ 
bia, or any justice thereof, for a writ of habeas corpus, to the 
end that the cause of such commitment, detainer, confinement, 


or restraint may be inquired into; and the court or the justice^ 
applied to, if the facts set forth in the petition make a prima' 
facie case, shall forthwith grant such writ, directed to the officer j 
or other person in whose custody or keeping the party so de- j 
tained shall be, returnable forthwith before said court or jus¬ 
tice (Mar. 3,1901,31 Stat. 1372, ch. 854, § 1143). 

5 U. S. C. § 190; Management of Military Affairs: The Sec¬ 
retary of the Army shall perform such duties as shall from time j 
to time be enjoined on or intrusted to him by the President j 
relative to military commissions, the military forces, the war- j 
like stores of the United States, or to other matters respecting 
military affairs; and he shall conduct the business of the de- j 
partment in such manner as the President shall direct (R. S. j 
§ 216) (title of secretary changed by Act of July 26,1947, c. 343, j 
Title II, §205,61 Stat. —,U.S.C.§ 181-1). ! 

m i 

SUMMARY OF ARGUMENT 

. * | 

1 ' I 

‘As the petitioner is confined outside the territorial limits of j 
the District of Columbia the United States District Court for 
the District of Columbia has neither jurisdiction to entertain 
the petition, nor power to grant the relief requested. 

' n ! 

There is not a proper respondent before the court. 

I 

ARGUMENT 

i ! 

The United States District Court for the District of Colombia 
does not have jurisdiction to grant a petition for habeas | 
corpus brought by a person confined outside the territorial j 
limits of the District of Columbia. 

The precise issue here involved has been passed upon by | 
this court in the case of McGcncan v. Moody} In the McGowan 
case a petition for the writ of habeas corpus was filed on the j 
behalf of one Johnson, an enlisted man in the marine corps i 
of the United States. Johnson had been tried and sentenced on j 

1 22 App. D. C. 148 (1903). 


i 

I 
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a charge of larceny. He was confined on the island of Guam 
by the naval authorities in charge of that island. His petition 
for habeas corpus was directed against the Secretary of the 
Navy. This court dismissed the petition on the ground that it 
did not have jurisdiction and in so doing made the following 
statements which are considered pertinent here:* 

In other words—to give the question its necessary 
scope—has that court [Supreme Court of the District 
of Columbia] jurisdiction to inquire into the grounds 
of the detention of any and all persons who, it may be 
alleged, are unlawfully restrained of their liberty by 
officers of the Navy or Army, in any State, Territory, or 
outlying possession of the United States, merely be¬ 
cause the respective heads of the Navy and War De¬ 
partments of the Government may be found, and per¬ 
sonally served with process, within the District of Col¬ 
umbia? 

On the argument, counsel for the appellant limited 
their contention to the single case, as presented, of im¬ 
prisonment on the island of Guam, the administration 
of which has been committed by executive order to the 
Navy Department, and for which no civil court has been 
provided or invested with any jurisdiction. But the 
broad question as put is necessarily included in the nar¬ 
row one. If the jurisdiction exists in the one case it 
must in the others. The question is one of power, and 
not of the expediency of its exercise in the particular 
case, because there may happen to be no other tribunal 
in which relief might be had. 

We are compelled to give a negative answer to the 
question, notwithstanding it may possibly be that the 
party on whose behalf the petition is presented is re¬ 
strained of his liberty under the order of a tribunal un¬ 
known to the Constitution and law, and is without cer¬ 
tain remedy in any other court. 

The court, Shepard, J., also said at page 163: 


*22 App. D. C. 148, 157-158. 


* * * Theparty, on whose behalf the petition has 
been presented, is not an inhabitant of the District of 
Columbia; he was not arrested or committed, and has; 
never been confined, within its limits. 

Jurisdiction to issue the writ on his behalf, then,; 
depends upon the single circumstance that the Secretary 1 
of the Navy is alleged to have the final control over his! 
imprisonment. It is to this broad claim of jurisdiction 1 
that we deny our assent. 

The principles enunciated in the McGowan case have been; 
recently reaffirmed by this court McAfiee v. Clemmer,* where; 
the court said in a per curiam opinion: 

* * * The District of Columbia Reformatory in 
which the appellant is confined, being at Lorton, Vir¬ 
ginia, is not within the territorial jurisdiction of the 
District Court of the United States for the District erf. 
Columbia, and so that court did not have jurisdiction to 
entertain the appellant’s petition. 

The Supreme Court recently in Aherns v. Clark * stated this j, 
rule as follows: 

i • 

The question at the threshold of the case is whether f 
the words “within their respective jurisdiction” limit! : 
the district courts to inquiries into the causes of re-! 
strain ts of liberty of those confined or restrained within 
the territorial jurisdictions of those courts. There are 
few cases on all fours with the present one, the precise 
question not having frequently arisen in the lowefl 
federal courts. But the general view is that their jurist j 
diction is so confined. McGowan v. Moody, 22 App. j _ 
D. C. 148, 158 et seq.; In re BicJdey, 3 Fed. Cas. 332. j 
And see In re Boles, 48 F. 75; Ex parte Gouyet, 175 F. j 
230,233; United States t. Day, 50 F. 2d 816,817; Jones j 
v. Biddle, 131 F. 2d 853, 854; United States v. Schloi- j 
jeld t, 136 F. 2d 985, 940‘ Cf. Sanders v. Allen, 100 F. j 

* U. S. App. D. C. decided October 18,1948; Butler v. Clemmer, U. S. App. j 
D. C. October 18,1948. 

4 885, U. S. 188,190. 

•But see Em parte Fong Tim, 134 F. 938; Em parte Eg Quong Ming, 135 1 
F. 878. 



2d 717; Tippitt v. Wood, 140 F. 2d 689. That is our 
view. 

The appellant attempts to justify his appeal on the basis of 
footnote 4, in the majority opinion in the Aherns v. Clark. In 
this footnote the court said: 

We need not determine the question of what process, 
if any, a person confined in an area not subject'to the 
jurisdiction of any district court may employ to assert 
federal rights. 

If this is an exception to the rule enunciated by the court as 
to territorial jurisdiction then it is the function of the congress 
and not of this court to specify which courts shall have juris¬ 
diction in cases of this nature. As district courts of the United 
States have only those powers expressly conferred upon them 
by statute it is plain that the statute which clearly says “within 
their respective jurisdiction” does not give to the district courts 
power to grant writs which will be effective anywhere in the 
world. While admittedly the United States District Court for 
the District of Columbia is “an unique institution among the 
United States District courts as far as its functions are con¬ 
cerned”,* the court has ruled in McGowan v. Moody 7 that 
it did not have common law or statutory power to issue a writ 
of habeas corpus in a case identical to this one. If the courts 
are to be given the jurisdiction to rule in cases of this nature, it 
will be necessary that the Congress of the United States by 
legislation expressly confer upon these courts this power and 
jurisdiction. 


There is not a proper respondent before the court 


The respondent in a habeas corpus action must have actual 
custody of the prisoner. It is not sufficient that he have super¬ 
visory or constructive custody. In Jones v. Biddle,* the court 
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had before it a petition by a prisoner in a federal prison directed 
against the Attorney General. By statute, all persons con¬ 
victed of crime against the United States are committed to 
the custody of the Attorney General * The court denied the 
petition and made the following statement in regard to the 
custody necessary for a writ of habeas corpus to lie: 

* * * The statutes relating to habeas corpus mani¬ 
festly contemplate that the respondent named in an 
application for habeas corpus shall be the person, within 
the territorial jurisdiction of the court, who has the 
physical custody of the person of the petitioner and who 
is capable of producing him in court. Wales v. Whitney 'j 
114 U. S. 564, 574, 5 S. Ct. 1050, 29 L. Ed. 277; Sanders, 
v. Allen , 69 App. D. C. 307,100 F. 2d 717,718. * * *j ' 

The Supreme Court in Wales v. Whitney,™ after considering 
the various statutes relating to habeas corpus, made the fol¬ 
lowing statement regarding the type of custody necessary fori 
the writ to lie: , . j 

All these provisions contemplate a proceeding against; 
some person who has the immediate custody of the party! 
detained, with, the power to produce the body of such 
- party before the court or judge, that he may be liberatedj 
if no sufficient reason is shown to the contrary. 

V '' J 

The custody which the Attorney General has over federal 
prisoners is far greater than that which the Secretary of the 
Army has over military prisoners. The Attorney General is 
given custody of prisoners by statute. The Secretary of the 
Army, in matters of this nature, is the agent of the President: 
and acts only on orders of the President. The duties of the Sec-j 
retary of the Army are outlined as follows: 11 

_ . „ ■+* i . 

Management of military affairs. —The Secretary of 
the Army shall perform such duties as shall from time 
to time be enjoined on or intrusted to him by the Presi- 

" . j, r ‘ 

•18 TJ. S. C. § 753f. 

** 114 U. S. 564, 574. 

U 5U. S. C. §190. 




8 


dent relative to military commissions, the military 
forces, the warlike stores of the United States, or to other 
matters respecting military affairs; and he shall conduct 
the business of the department in such manner as the 
President shall direct (R. S. § 216). 

This question was also passed upon in McGowan y. Moody? 
winsre the court made the following statement: 

* * # The prisoner is not in the actual custody of 
the Secretary. The allegation that he is restrained by 
the agents and subordinates of the Secretary, and is 
within his control, through the custody of a person un¬ 
known, who exercises his authority under the orders of 
the Secretary, is a conclusion of law. We must take 
judicial notice of the powers and duties of the Secretary 
under the Constitution and laws. The officers of the 
Navy are not his agents. They, like the Secretary him¬ 
self, are the agents and representatives of the President 
of the United States, who is the Commander in Chief of 
the Army and Navy. The officers in command of the 
island of Guam are subject to his orders. Any authority 
which the Secretary may exercise over them is solely as 
the representative of the President, in his name, and as 
the organ of his will. United States ex rel. Brown v. : 
Root , 18 App. D. C. 239,242. 

The power to relieve the prisoner, or to produce him 
in obedience to the writ, is in the President, and not in 
Secretary of the Navy. * * *. 

Wherefore, it is contended that the United States.District 
Court for the District of Columbia does not have jurisdiction 
to issue a writ of habeas corpus requiring the release of the 
appellant, who is confined beyond the territorial limits of the 
District of Columbia, and, that the Secretary of the Army is 
not the proper respondent in this action. 

a 22 App. D. C. 148,163. 




